INTRODUCTION T H ESTABLISHMENT of the European Coal and Steel Community under
the Treaty of Paris of April 18, 1951 and of the European Economic Community under the Treaty of Rome of March 25, 1957 has gone a long way in fusing the economies of their member nations, that is France, Germany, Italy and the three Benelux countries into a single large scale unit. The creation of the common markets, first for coal and steel products 1 and subsequently for the other products, 2 has been an important factor in the startling economic recovery and advance of the six countries, the combined population of which closely approaches that of the United States.' The new marketing opportunities flowing from the impressive increase in purchasing power in the community nations and the concomitant improvement in the standard of living of their people, coupled with the need for operating inside the customs wall surrounding the Inner Six rather than relying on t This article is a slightly expanded chapter of a forthcoming study entitled the Protection of Competition in the European Common Market by the same author. The whole paper will appear in a two-volume collection of contributions by several authors dealing with various aspects of the European Economic Community, entitled The European Economic Community -A Legal Profile and published under the editorship of Professor Eric Stein of the University of Michigan School of Law. For convenience of the reader a translation of the most important French statutory provisions against anticompetitive practices is added in the Appendix.
Ile evolution and activities of the European Coal and Steel Community, operating since
August 10, 1952, may best be gleaned from the eight annual General Reports on the Activities of the Community (1953) (1954) (1955) (1956) (1957) (1958) (1959) (1960) , submitted by the High Authority to the Common Assembly or, its successor, the European Parliament. See also Dmsor, TIm Sc-MErir PLAN A SrUDY 32 ECONOMIc COOPERATioN, 1950 COOPERATioN, -1959 COOPERATioN, (1959 .
2 For information on the progress and operations of the European Economic Community, active since Janary 1, 1958, see especially the three annual General Reports on the Activities of the Community (1958) (1959) (1960) , submitted by the Commission of the EEC to the European Parliament. Both communities, of course, publish a great deal of additional statistical and other data.
3 The population of the six community countries at the end of 1957 totalled 165.153 million inhabitants, EEC Comm'N, REPORT ON imports, have attracted American and other foreign participation in the intracommunity production and distribution at an ever increasing rate. 4 As a result the juridical framework for business operations inside the European Common Market has become of considerable importance to the legal profession in other countries. It was the intention and the goal of the architects of these new communities to rely on competition as the principal auto-mechanism of their common markets and as a main force making for technological progress and economic growth. For that reason provision for the legal protection of competition against restrictive practices by enterprises and other distortions were inserted as essential portions in the treaties of Paris and Rome. 5 Because of the variety of political and legal considerations these measures could be no more than the keystones in the composite legal structure that forms the bulwark against impairment of the competitive market order and had to be implemented and supplemented by the national laws dealing with the subject as enacted by the individual states. Accordingly, since 1952 the governments of the six community countries have been greatly concerned with the introduction of an adequate legal framework and machinery for the control of anticompetitive practices and France, as well as Germany, 6 the Netherlands 7 and Belgium' have passed important recent legislation against cartels and other restrictive practices.
The following study is designed to present a picture of the development and present status of the legal protection of competition in France.'
II HISTORICAL EVOLUTION
A. Period Prior to 1945
Development
French law governing restrictive business practices is the product of rather late growth." During the nineteenth and the first part of the twentieth century there existed only limited concern about the curbing of such activities and, at some periods between the two world wars, concentration and cartelization were even fostered officially, especially by administrative action. As a result the French approach to the protection of competitors, whether viewed from a factual or legal aspect, is quite complex and rather difficult to describe. For reasons which will become apparent, the evolution of French law can be divided into three major periods.
The traditional liberalistic tendencies of French decisional law and legal doctrine until comparatively recently made the courts quite hesitant to interfere with business practices. A statute of March 2-17, 1791 had liquidated the medieval restrictions on the access to professional and commercial life and proclaimed freedom of trade. 1 1 The Code Napoleon a little later elevated freedom of contract to a cardinal principle of the French legal system." Where these two liberties clashed, the courts were perplexed and floundering.
The chief statutory basis for resolving the dilemma was to be found in Article 419 of the Penal Code of 1810, creating the crime commonly designated as distortion of the price level (alteration des prix). Otherwise some isolated provisions and general principles developed by the courts had to serve the purpose.
Until its revision in 1926, Article 419 of the Penal Code proscribed and penalized: "the raising or depressing of the price level for victuals, merchandise or public securities above or below that which would have flown from natural and untrammeled competition" through two major types of conduct: either (a) "intentional dissemination in the public of false or calumnious facts, the making of offers topping the price asked for by the sellers themselves, or any sort of fraudulent ways or means," or (b) "by combination or coalition among the principal holders of the same type of merchandise or victual, aiming at not selling it or not selling it except at a specified price." In applying this section, especially in respect to combinations, the courts vacillated from period to period, reflecting the changing moods of time.' 3 At first the courts favored a broad construction. Thus the statutory terms "victuals" and "merchandise" were held to include transportation, 4 and the actual raising or lowering of the price level was not considered critical if the purpose of the combination was the attainment of such results.' 5 The passage of the Law of 1884, establishing full freedom of association 6 was deemed to be a legislative recognition of the principle that trade associations and combinations for economic purposes were not illegal per se and resulted in, or at least strengthened, a doctrinal and decisional trend of differentiating between "good" and "bad" cartels.' Combinations of manufacturers were found not to be illicit even where they engaged in price-fixing, division of markets, or restriction of produc- between local merchants and ship captains stipulating for discriminatory freight charges against outsiders "that in a commercial matter it is not necessary that the decision which finds the perpetration of a coalition declare expressly that the result of the combination was a raising or lowering of the price level of goods so long as the whole of the decision is to that effect." Gombaud c. Petit, [1850] . D. I, 212. 16 [1884] D. IV, 129. Arts. 2 & 3 thereof provided: "The trade unions or associations, even of more than twenty persons exercising the same profession, similar trades or connected professions concurring in the manufacture of specified products, may be established freely without governmental authorization.' "The trade unions have as their exclusive object the study and the protection of economic, industrial, commercial and agricultural interests." 17 Illustrative of and analyzing this trend are especially the long annotation by Professor Percerou to a decision of May 3, 1911 by the French Supreme Court in Gaillard et autres c. La Renaissance, [1912] D. I, 33, 39, and the opinion by Justice Michel-Jaffard in the same case, id. at 40. This case involved a combination of plate glass cutters and polishers providing for cooperation in production and standardization of pricing practices. tion,' 8 and the French Supreme Court went along in sanctioning such holdings. 19 As a consequence the provisions of Article 419 of the Penal Code appeared more and more to be anachronistic and a revision of the law relative to status of combinations was felt to be in order. In 1926 an amendment became reality, 20 and the pertinent section was overhauled. In its new and current form article 419 penalized the effectuation of, or the attempt to effectuate, an artificial rise or fall of the price level for victuals, merchandise or public or private securities (a) by specified or other fraudulent maneuvers or (b) by individual or concerted action on the market with the purpose of obtaining a profit which would not result from the natural play of demand and supply. 21 Actually, the new law, apart from closing certain gaps relative to attempts and individual action, engendered little change. Combinations were held illegal only in infrequent and comparatively minor cases of local character which, as Professor Reuter has so aptly put it, smacked of a setting borrowed from a Balzac novel.2 Where a combination is illicit because it aims at or results 'in excessive profits or the elimination of competitors the participants are not only subject to criminal prosecution but may be held liable for damages by the injured competitor.'s Moreover, dissatisfied parties may have the agreement annulled by civil action 24 or assert its invalidity as a defense if the other members of the combination attempt to collect stipulated damages for breach thereof.'a
The economic crisis of the thirties and the impact of World War II resulted in a further strengthening of the status and role of the cartels. of the Comptoir Mtallurgique de Longwy, involving a combination of the principal foundries in Lorraine providing for common purchases, production quotas, fixed sales prices, etc., discussed by Moreau in Moreau, et Mdrigot, op. cit. supra note 10, at 41, and by Plaisant and Lassier, op. cit. supra note 10, at 9 and 13. In France, as in most other countries, there was a widespread belief that the great depression was caused by overproduction and consequent disorganization of the market and that the cure was to be found in a strict self-regulation by the various branches of industry and commerce. As -a result, the government between 1935 and 1938 proceeded to foster or even require cartelization in a number of industries and trades and obtained power to do so in a number of other instances." The sugar industry," shoe manufacturing,' high sea fisheries, 2 the potassium industry, 3 " and the export trade 3 ' are perhaps the most important instances of such action.
World War II
World War II brought about a complete transition to a controlled economy in the form of the authoritarian corporative state, 32 which was formally terminated by a statute of 1946.1 Yet, there still survived numerous semi-official trade associations which had been formed during the crises and wartimes and which appeared to be ripe for liquidation. This was accomplished by a decree of 1949 and a regulation of 1950 implementing it. 4 However, this action failed to make a clean sweep. The government retained certain compulsory combinations and subcombinations with official functions, especially in the steel industry and the coal import trade, and, henceforth was composed of the two importer-distributor organizations mentioned above, and a few of the largest consumers, such as O.R.C.I.S., the El~ctricit6 de France and the Socidt6 Nationale des Chemins de Fer. By Decree No. 57-46 of January 24, 1948 (J.O. 791) it was established that both the-purchase and transport, until delivery to its destination, of foreign coal could not be effectuated except through an association of importers, the reciprocal obligation to be regulated by agreement between the government and the association; and in consequence of this provision A.T.I.C. on April 7, 1948 was placed in charge of these functions. In 1952 in order to conform with the French law of 1952 regarding price-fixing in anticipation of the impending establishment of the European common market for steel, the steel industry changed the status of the C.P.S. into a trade association, with mainly statistical functions. The structure and functions of A.T.I.C. and its components, however, remained unchanged. As a result the High Authority felt that this setup in the French coal industry was inconsistent with the Treaty and entered into protracted negotiations with the French government. The French government was willing to, and did, deprive O.R.C.I.S. of its legal coal purchase monopoly for the steel industry and opened membership in G.T.I.R. and G.P.I.R.T. to all authorized importers. Moreover, by Decree No. 57-46 of January 14, 1957 (Dall. Bull. Lg. 72) it changed the position of A.T.I.C. with respect to coal purchases in the countries belonging to the European Coal and Steel Community to that of a broker or agent, free from administrative veto or instruction. As this action still required French buyers to procure non-French Community coal through the state-controlled cartel agency and to purchase from non-French dealers in the Community through the medium of authorized French dealers, the High Authority, on December 18, 1957, issued a decision finding that such regulation was incompatible with the duties under the Treaty. The French Government asked for review and annulment of this decision by complaint filed on February 26, 1958 (7 Journ. Off. de ]a Communaut6 Europ~enne du Charbon et de l'Acier 151 (1958). The written proceedings were completed at the beginning of 1959. Prior to oral argument the parties, by mutual consent, requested a continuance for the purpose of resuming negotiations for an amicable settlement. These negotiations are still in progress.
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less, this change-over was slow, beset with difficulties, and by no means complete. Certain sectors of the French economy, especially in the fields of banking, insurance, production and distribution of electricity and gas, and coal mining were withdrawn partially or totally from private enterprise by means of the famous nationalization decrees of 1945 and 1946.36 In the remaining areas retention of price control remained unavoidable at first. The war, of course, had necessitated in France, as elsewhere, the introduction of rationing and price controls. The latter was accomplished by a series of price freezing decrees which culminated in the codification of October 21, 1940.11 The restoration of the Free French government was followed in 1945 by the enactment of a new comprehensive price control ordinance 8 which reproduced a great portion of the provisions of the prior legislation.
The Ordinance of June 1945, which since its passage has been the object of a steady stream of amendments, defines and penalizes, in article 36, a lengthy array of types of action labeled as "illicit pricing practices." This catalogue is followed, in the subsequent article, by the enumeration of additional categories of prohibited conduct, lumped together under the common designation of "offenses assimilated to illicit pricing practices." The latter list includes 39 a variety of restrictive or discriminatory business practices. In the course of time it has been considerably expanded and has come to constitute the actual core of French legislation safeguarding economic competition. 40 Article 37 of the Ordinance of June 1945, as originally enacted, proscribed three categories of restrictive business practices, committable by 39 Some of the infractions classified as "offenses assimilated to illicit pricing practices" cannot be considered as restrictive or discriminatory business practices, but merely as actions apt or calculated to thwart the maintenance and enforcement of price controls. Thus art. 37(1) (d) prohibits the failure to produce certain business records promptly upon request by the authorities. Conversely, some of the actions, proscribed under the rubric of illicit pricing practices may perhaps under certain circumstances assume a restrictive flavor, particularly the offense specified in art. 36(8) and styled as intervention of a new (i.e., noncustomary) middleman. For a discussion of the elements of this type of infraction see Souleau, Prix, ENcYcLopimm DALoz, R6pertoire de Droit Criminel 675 at 680 (1954) . 40 As Professor Reuter has pointed out and illustrated so lucidly, the French price control system originally was conceived as an autonomous arrangement designed to determine ceiling prices. Yet quickly and to a steadily increasing extent it had to concern itself with the mechanics of the competitive process and to combat and proscribe certain restrictive practices while, on the other-hand, its administration on occasion necessitated resort to "dirigistic" and concentrative techniques, 16 DROIT SocIAL 1, 10 (1953). dealers, manufacturers or artisans: 4 (a) the refusal to sell disposable stock-in-trade or to render feasible services;' (b) arbitrary discrimination in the hours for the sale of different kinds of merchandise or for the rendition of different types of services; 43 (c) tie-in clauses or quantity restrictions 4 In addition, the ordinance specified a general crime of speculative hoarding, committable either by persons other than merchants, artisans or growers with respect to any kind of commodity, or by merchants, artisans or growers with respect to commodities or goods foreign to their authorized trade or occupation 5 In 194641 this list of offenses assimilated to illicit pricing practices was lengthened by inclusion of a prohibition against individual as well as concerted or collective action aiming at the thwarting of price control through threats or effectuation of withdrawal from activity as a dealer, manufacturer, or artisan. In 1947 further additions to and modifications of illicit pricing practices and offenses assimilated thereto were made. Thus, tying of an exchange of goods or services, outside of personal or family needs, to the sale of products, the rendition of services, or the offer of such sale or rendition was declared to be a further illicit pricing practice. 4 7 Moreover, the definitions of the offense of speculative hoarding of inventory as committable by growers, manufacturers or merchants were clarified and expanded and the catalogue of article 37 was lengthened to conform to that change.
In 1952, at a time when the enactment of general cartel legislation was a much debated issue, the government decided to propose immediate and 41 Actually the three categories specified were incorporated from a prior decree of January 30, 1940, [1940] Sirey, Lois Ann. 1394. 4 2 Art. 37(1) (a): "To withhold products destined for sale by refusing to fill orders of purchasers within the limits of disposability or to refuse the filling of orders for the rendition of services within the limits of available means, so long as such orders do not possess an abnormal character and the sale of these products or the rendition of these services are not prohibited by special regulation or subject to conditions which are not met. tion entitled "Maintenance of free competition" to the Price Control Ordinance of 1945 (composed of articles 59 bis, ter and quater) and amended article 37 thereof which (as discussed above) defines and punishes offenses assimilated to illegal pricing practices.
The new article 59 bis prohibits, with qualifications subsequently specified, "all concerted actions, agreements, express or implied understandings, or combinations under whatever form or for whatever reasons, that have as objective or may have as result the restraint of the full exercise of competition by hindering the lowering of costs or sales prices or by facilitating an artificial rise of the prices."
Article 59 ter, however, exempts two categories of cases from this prohibition: (a) those in which the otherwise prohibited action was taken in compliance with a statute or regulation, and (b) those in which the actions could be justified as resulting in an improvement or extension of the markets for the production or as assuring the development of the economic process through rationalization and specialization.
Agreements and undertakings thus proscribed are declared void as a matter of private law, but the participants are barred from invoking the nullity against third parties. 53 In addition, engaging, or inducing to engage, in prohibited combinations was specifically included in the catalogue of offenses assimilated to illicit pricing practices." 4 In order to assure the proper application and enforcement of the new regime, the Decree established a special administrative agency entitled Commission Technique des Ententes and composed of twelve members, of whom six were to be chosen from high-ranking judicial or administrative officers, four from business organizations, and two from the National Committee for Productivity. 5 5 This body is given investigatory powers and charged with the responsibility of ascertaining whether or not violations of the terms of the ordinance have occurred and to initiate prosecution in case of such finding. Further implementation regarding the proceedings of and before the Commission was left to an administrative regulation which was issued on January circular, though not possessing the force of law, has had decisive effect on the subsequent practice. In addition to the new discipline of cartel activities the Decree of 1953 amended some of the already existing prohibitions of restrictive practices. Thus, the offense constituted by a refusal to deal was slightly rephrased and enlarged by a new interdiction of habitual discriminatory price increases not justified by cost differentials." Similarly, the scope of the prohibition against the maintenance of minimum prices was expanded in several respects and the exceptions clarified. 5 9 It should be noted, in particular, that now all vertical fixing of minimum prices, whether by an individual manufacturer employing the proscribed methods or by collective action, are condemned by the law. These two categories of infractions and their various elements formed the content of an elaborate administrative commentary, published by circular of February 15, 1954.60
In 1955, apart from a further addition (concerning formalities to be observed in sales on credit and installment sales) to the catalogue of offenses assimilated to illicit pricing practices,' the government issued an important decree which again fostered and strengthened cartelization. 6 ' By the terms of this enactment, government authorization could be obtained for the formation of enterprise combinations, with national or regional scope, for the purpose of plant rationalization or conversion. In addition, such combinations were enabled to obtain direct subsidies of various types, 5 8 The new definition of the offense (art. 37(1) (a)) reads as follows: "To refuse the filling of orders by purchasers of products or for the rendition of services within the limits of feasibility, so long as these orders do not present an abnormal character, emanate from good faith offerers and the sale of the products or the rendition of services are not prohibited by law or administrative regulation, as well as to engage habitually in discriminatory price increases which are not justified by cost differentials." For a detailed comparison between the new and the old elements of the offense, see Barbry and Plaisant, Libre concurrence et ententes indmstrielles, [1954] D. I, 67, 70.
59 The new definition of the offense (art. 37(4)) has the following form: "[It is unlawful] for any person to confer, maintain or impose a minimum character upon the price of products and rendition of services or upon the commercial mark-ups, either by means of tariffs or price lists or by virtue of combinations, whatever may be their nature or form.
This subsection does not apply in cases where the products or services are the object of a dispensation granted by joint order of the Minister for Economic Affairs, the Minister of Commerce and the Minister having a particular interest in the matter. This dispensation, which in any event must be of limited duration, may be granted particularly in view of the novelty of the product or service; of the exclusiveness derived from a patent, a license of exploitation or the deposit of a utility model; of the need for a booklet of charges signifying warranty of quality and specification of condition; or of an advertising campaign for the purpose of launching.
60 For the complete text see [1954] and contributions to them by the member enterprises were declared to be tax deductible.
In 1958 the Council of State held that the Laniel government had lacked the powers for the imposition of penal sanctions for engaging in restrictive combinations.68 As a result the provisions of the Decree of 1953 had to be re-enacted. This step was taken by Decree No. 58-545 of June 24, 1958." While in most respects it was merely a textual reproduction of the prior decree, it made some minor changes in the composition and procedure of the Commission Technique des Ententes and inserted some additions in the definitions of the offenses constituted by a "refusal to deal" or by discriminatory price increases. The former crime is now committed only by a failure to fill normal and bona fide orders within the limits of feasibility and under conditions conforming wvith commercial usages. The latter infraction now consists in the habitual resort to discriminaory sales terms or price increases not justified by corresponding augmentations in the costs of procurement or service.6 5 A decree of August 17, 1959,14 introduced some further modifications in the composition of the Commission Technique des Ententes,6 7 eliminated some unnecessary formalities in the procedure, and, above all, provided for the publication of annual reports including the decisions of the Minister and the opinions of the Commission.
III THE RESULTING CURRENT PICTURE

A. General Summary
From the foregoing discussion of the legislative developments in France, it can be concluded that at least one line of her economic and juristic policies has taken the course of protecting workable and working 6 3 Syndicat des grossistes en mat&ial 6lectrique de la region de Provence et autres, Conseil d' Etat June 18, 1958, [1958] Rec. Cons. d'Etat, 358 (1958 competition against restraints and impairments flowing from an untrammeled adherence to the principle of freedom of contract. Legislative enactments and decisional developments have combined in the suppression of certain agreements, whether of the horizontal or the vertical type, as restrictive, discriminatory, or abusive. On the other hand, it cannot be said that there exists a uniform and clear-cut policy against combinations in restraint of trade or monopolization. To be sure, cartels and similar combinations have been subjected to an ever increasing control and curbing of manifest abuses. But they still enjoy a wide area of toleration and legitimate action and, above that, there are many conditions or sectors of the economy in which the government considers combinations and their discipline as salutary and in the public interest with the attendant grant of privileges and subsidies.68 As a result, the situation is not free from paradoxes and dilemmas.
As a matter of positive law the main statutory sources for the suppression of restrictive, discriminatory, or abusive business practices are to be found in Article 419 of the Penal Code and Articles 37 and 59 bis, ter and quater of the Price Control Ordinance of 1945, as amended. Conversely, legislative bases for the fostering or aiding of combinations are widely dispersed and quite obscure.
B. Currently Existing Prohibitions and Their Interrelation
Article 419 of the Penal Code and the General Principles of Law
Article 419 of the Penal Code and the general principles of law based upon it, as well as upon the proclamation of the freedom of trade, still serve as the ultimate palliatives against unabashed and abusive restraints of competition and are invoked by the courts, with increased liberality, to vindicate the interests of consumers or obstinate competitors, or to relieve unwilling participants.
Thus, the Court of Cassation not long ago upheld a judgment by the Court of Appeals of Paris which condemned the blacklisting of a perfume store owner by the trade association of perfume manufacturers on account of violations of his resale price maintenance obligations and awarded damages to the boycotted plaintiff.' Likewise, the courts have held invalid and 68 For a recent forceful advocacy of the necessity and advantages of cartels in manufacture or export trade by a government official charged with economic administration see Teis-s&lre, Les unenforceable agreements by bakeries, prohibiting supplying of grocers and other retailers 70 or home delivery services. 7 However, the main sources of judicial or administrative action are now the detailed provisions codified in the Price Control Ordinance of 1945, as amended, especially in articles 37(1)-(5) and 59 bis and ter.
Particular Restrictive Practices Prohibited by Ordinance No. 45-1483
As has been discussed in the previous section in connection with the development of French law relative to the protection of competition, Ordinance No. 45-1483, as currently applicable, contains in article 37 a catalogue of specifically proscribed restrictive practices. 72 This list has been lengthened and modified in details by a series of enactments passed since the original enactment in 1945, especially by Decree No. 53-705 for the preservation or re-establishment of free commercial and industrial competition and Decree No. 58-545, re-enacting it with slight modifications. The most important of these prohibitions are those against (a) discriminatory refusal to deal (article 37 (I) (a) first branch) ;73 (b) habitual discriminatory price increase (article 37 (I) (a) second branch) ; " (c) discriminatory restriction of store hours with respect to particular commodities or services (article 37 (I) (b)) ;75 (d) tie-ins (article 37(I) (c)) ;7 6 (e) fixing of minimum resale prices (article 3 7 (4)).'1
The list shows that French law contains no special provision against exclusive dealing (requirement) contracts as such, apart from the above- Sept. 19, 1951, [1951 mentioned statute of 1943,78 which restricts their duration to ten years. Accordingly, it has been held that an agreement whereby a retailer has obligated himself vis-&-vis a manufacturer to procure all his requirements of a particular class of merchandise from the latter is unaffected by the Decree of 1953 and enforceable." Conversely, the courts likewise have held that grants of exclusive territorial franchises for the sale of particular products, stipulated between a manufacturer and certain dealers, do not constitute an undue discriminatory refusal to sell within the meaning of the Decree of 1953 and that they are enforceable, by quasi-delictual action, even against third parties disregarding such arrangement. 0 Where, however, the producer or wholesaler has not established a system of exclusive distributorships his failure to supply customers without legitimate cause falls within the notion of a discriminatory refusal to sell, proscribed by the Decree of 1958. 81 The interpretative circular of February 15, 1954, mentioned above, is in accord with these results. 8 2
The aforementioned prohibition against the fixing of minimum resale prices or minimum mark-ups is very broad in its scope. It clearly applies to all types of vertical arrangements, whether by means of formal or informal, express or tacit, understandings or by means of price lists of schedules and regardless of whether they emanate from a single person or combination.s 3 The notion of minimum prices and mark-ups includes the cases where no variations are permitted. 4 Exemptions may be granted by orders of the appropriate Ministers. The decree lists as proper instances demands by producers of patented articles or products meeting special standards as to quality or dimensions.
The General Prohibition Against Concerted Restraints of Trade
It goes without saying that the most important portion of the French law for the protection of competition consists in the generalized prohibition of concerted practices in restraint of trade and the establishment of a special administrative machinery for the investigation of possible violations. 85 Article 59 bis of Decree No. 45-1483, as inserted by the Decree of 1953, proscribes in general terms "all concerted actions, agreements, express or tacit understandings, or coalitions, in whatever form and for whatever reason, which have as their object or may have as their effect a restraint of the free exercise of competition, by hindering the lowering of the costs or prices or by favoring an artificial rise of the prices." While the scope of this prohibition is very broad, nevertheless it must not be overlooked that, as Circular No. 65 of March 31, 1954,88 emphasizes, its terms outlaw concerted restraints of the full exercise of competition only if they are susceptible of a deleterious effect on the price level. Actionsof this type are, in particular, voluntary limitation of production or sales, sanctions against exceeding sales quotas fixed in advance, division of primary materials or orders among the cartel members, and division of customers according to geographical criteria. 7 Moreover, the law provides for exemptions. The latter are based either on special legal authorizations or upon the ground that the measures in question have the effect of improving and extending the outlets for the production or of assuring the development of economic progress through rationalization and specialization. 8 In order to facilitate the ascertainment and proper appraisal of the rather complex economic factors which determine the applicability of the law a special advisory administrative tribunal, called Commission Technique des Ententes, is established. It is in charge of the formal investigations which are initiated either upon the request of the Minister of Economic Affairs or upon the Commission's own motion." It holds hearings which, however, are not open to the public 0 Its opinions which are advisory in nature must be based on stated findings and may contain recommendations concerning the practices under examination." Originally the opinions of the Commission and the decisions of the Minister were considered confidential and not published. Decree No. 59-1004 of August 17, 1959,92 however, provided for the publication of comprehensive annual reports by the Commission, including, by way of appendix, the individual ministerial decisions and the opinions of the Commission. The Decree specified that this mandate included the period of operation prior to its enactment. Accordingly, the Commission has now published three reports covering the period of the years 1954-1957.1 3 In addition, the Minister of Economic Affairs gave a detailed summary of the experience during the first three years in reply to a parliamentary inquiry addressed to him in January 1957.' According to the information imparted by these sources the Commission, during the period from April 9, 1954 to January 31, 1958, made a final disposition in fourteen cases referred to it, of which thirteen terminated in formal opinions? In a number of these proceedings the Minister of Economic Affairs, acting upon the advice of the Commission, proposed to the parties the measures deemed necessary to re-establish a sufficient degree of competition. So far as it can be deduced from the reports every instance where apposite his suggestions were accepted and carried out. As a result, all proceedings reported for the indicated period had terminated amicably.!'
In the course of these thirteen interventions, the Commission and the Minister had the opportunity to crystallize the principles guiding the application of the law, that is, principles for the determination of whether a concerted action of the defined "anti-competitive" character has been engaged in, and whether such conduct is exempt from the prohibition in view of the overall beneficial effects. 9 7 In developing the criteria for the solution of the latter issue the Commission developed the approach of preparing "a veritable economic balance sheet. 98 mate advantages for the national economy and the consumers are condemned, 99 while restrictive practices which, under existing conditions, tend to result in improvement of the market structure or technological progress are condoned, at least for the near future.
As the Minister and the Commission in its annual reports underscored, the criteria established by the Commission are essentially constructive. The Commission has endeavored not to tend toward a systematic suppression of cartels, but to obtain the approbation of the interested parties for its formulae of technical progress and general interest. For that reason it has favored agreements for concentration and specialization, at least as long as no danger of monopoly results.
Under the provisions of the Decree No. 45-1483, as amended, the courts possess jurisdiction to pass on the validity or invalidity of restrictive arrangements independent of the Commission and the courts are under no duty to refer such question to the administrative tribunal. Nevertheless the courts may seek or take cognizance of the opinion of the Commission without, however, being bound by its conclusions. 1 0°9 9 The response lists four types of effects which have led to the condemnation of the respective restrictive practices: (a) alignment of a common sales price on the basis of the highest costs in the branch; (b) crystallization of industrial or commercial positions which hamper the chances of the best placed enterprises for further advance; (c) creation of a factual monopoly for the benefit of a single distributor which renders the customers closely dependent upon a single merchant and does not permit them to discuss usefully either the price or the quality of service; (d) establishment of lists of minimum prices or discriminatory pricing practices.
100 See the discussion to that effect in Rapport de ]a Commission Technique des Ententes pour l'ann6e 1957, J.0., Documents Administratifs No. 11, at 212 (1960) . Assimilated to the practice of illegal pricing is the act:
1. committed by any producer, merchant, manufacturer or artisan (a) of refusing to satisfy, within the limit of his supplies and under conditions conforming to commercial usages, the demands of buyers of goods or for the rendition of services, provided that such demands do not present an abnormal character, that they come from bona fide demandants and that the sale of the goods or the rendition of the services is not prohibited by statute or regulation of the public authorities, as well as of habitually practicing discriminatory sales terms or discriminatory price increases which are not justified by corresponding augmentations in his net costs for the delivery or the service; (b) in the absence of a special regulation applicable thereto, of restricting the sale of certain commodities or the rendition of certain services to certain hours of the day, although the enterprises or stores concerned may remain open for the sale of other goods or the rendition of other services; (c) in the absence of a special regulation applicable thereto, of conditioning the sale of a product or the rendition of a service either upon the purchase of other products or of a required quantity or upon the rendition of another service; (d) of not presenting, upon the first request by the officers indicated in Article 6 of the Ordinance of June 30, 1945, relative to the ascertainment, the prosecution and suppression of infractions of the economic legislation, the statements, whether in original or copy, the delivery and preservation of which are provided for in section II of book III of the present ordinance; (e) of taking, or attempting to take, in action, whether individually or in concert or coalition, with the view to defeating price regulation by threats of discontinuing his commercial, industrial or artisanal activity or by effective discontinuance of such activity;
(f) of practicing the withholding of stocks as defined below in article 45 of book III of the present ordinance; 2. committed by any person, of withholding any stock of products contrary to the provisions of section I of book III of the present ordinance; 3. committed by any person responsible for a concerted action, of engaging, or incitting to engage, in a practice prohibited by article 59 bis of the present ordinance; 4. committed by any person, of conferring, maintaining or imposing a minimum limit upon the prices of products or for the rendition of services or upon commercial mark-ups, whether by means of tariffs or price lists or pursuant to understandings of whatever nature or form; Subsection 4, above, does not apply to the cases where the products or services are the object of a dispensation granted by joint order of the Minister for Economic Affairs, of the Minister of Commerce and the Ministers having an interest in the subject. This dispensation which in any event must be limited as to time may be accorded especially as a result of the novelty of the product or service, of the exclusiveness flowing from a patent, a franchise for exploitation or the deposit of a utility model, or of the exigencies of a list of charges, involving guaranty of quality and specification of condition, or of a publicity compaign for launching the same;
The enterprises, the beneficiaries or managers of which have been parties to a concerted action, agreement, express or tacit understanding or coalition and have been convicted in application of the present decree, are barred from participation in all dealings with the state, public entities, public enterprises or enterprises in which the state or public entities own the majority interest, as long as they are not relieved of this disability by joint action of the Minister for Economic Affairs, the Minister of Commerce and the Ministers having an interest in the subject. 5. committed by any seller who effectuates retail sales on the instalment plan or on credit, in whatever form, of not delivering to the purchaser to whom the credit is extended, a certificate of the clauses of the transaction, completed in the form determined by joint regulation of the Minister for Economic Affairs, and the Minister of Commerce and Industry;
The duplicate of this certificate signed by the purchaser must be preserved by the seller in the manner provided for in Article 48 of the Ordinance No. 45-1483 of June 30, 1958, relative to prices;
The foregoing provisions apply also to sellers who effectuate their sales by interposition of the enterprises and persons subject to the declaration of activity governed by article 5, last paragraph of the Law of June 14, 1941, relative to the regulation and organization of the professions connected with the profession of banki g.
[Vol. 48:S74
PROTECTION OF COMPETITION
BOOK III
PROVISION ANNEXED TO PRICE REGULATION
SECTION IV
Maintenance of Free Competition Article 59 bis
All concerted actions, agreements, express or implied, understandings, or coalitions under whatever form or for whatever reason, which have as their object or may have as their effect the restriction of the full exercise of competition by placing an obstacle in the way of a lowering of production costs or sales prices or by favoring an artificial increase of the prices, are prolubited, except as provided in article 59 ter. Every undertaking or agreement relating to a practice thus prohibited is void as a matter of law. This nullity may be asserted by the parties or third persons; it cannot be interposed by the parties vis-a-vis third persons. It is determined ultimately by the ordinary courts of justice, to whom the advisory opinion of the Commission, if one has been rendered, must be communicated.
Article 59 ter
The provisions of article 59 bis do not refer to the concerted actions, agreements or understandings:
(1) Which result from the application of the text of a statute or regulation;
(2) Which the originators are able to justify as having the effect of improving or extending the outlets of the production, or of assuring the development of economic progress by way of rationalization or specialization.
Article 59 quater
There is established a Technical Commission For Restrictive Accords (Commission Technique des Ententes). The Technical Commission for Restrictive Accords has the task of investigating forthcoming violations of article 59 bis as well as justification which may be produced by virtue of article 59 ter. Its decisions and opinions are rendered upon majority vote. In case of an equal split the vote of the president is decisive. The officers in charge of the report to the Commission are designated jointly by the Minister for Economic Affairs and the Minister of Commerce. Their reports are communicated to the interested parties who are given the opportunity of presenting their observations to the reporting officers. 
